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Qvertime Provisions of Fair Iabor Standsrds Act

ACTION REQUIRED - REFERENCES

1. PL 93-259, 8 April 19TL, amended the Fair Labor Standards Act
(FLSA) of 1938 and brought all Federal agencies under the Act. The
effective date was 1 May 19Tk,

2. The overtime provisions of the Act as amended apply to all
employees, including contract employees, who are not designated as
exempt. BEmployees in foreign areas are exempt. In the Organization's
implementation of the provisions, managers or supervisors who plan
work, assign work, review results, and rate employees are exempt;
administrative and professional employees, other than clerical and
technical, above GS-8 are in most cases exempt; most technical employees
above G5-12 are exempt; all clerical employees, including secretaries
(unless supervisors), and administrative, professional and technical
employees up to the grades noted above, unless supervisors, are non-exempt.

3. All Organization employees have been designated exempt or
non-exempt consistent with the above rules. Employees in the United
States will be individually notified of their designation. While all
employees in foreign areas are exempt, even though their position is
non-exempt in nature, upon their return to Headquarters PCS or TDY they
will be notified of their exempt/non-exempt designation. A record of
the designation, and of any subsequent designation in connection with
reassignments, will be placed in the employee's personnel folder at
Headquarters.

k., Overtime for non-exempt employees must be paid for all hours
actually worked over 40 in a week, including any which the employer suffers
or permits to be performed even though not officially ordered or approved.
Non-exempt employees must be paid for overtime worked; compensatory time
may not be substituted. If during a workweek an employee, who qualifies
as non-exempt under the general rules but is exempt because assigned in a
foreign area, performs any work in the United States or its territories,
all overtime work performed during that workweek, whether in the United
States or in a foreign grea, is qualified for overtime payment under the
Fair Labor Standards Act. The component for which TDY is performed is
responsible for ensuring that any overtime worked is correctly
reported, but an employee who knows or presumes that he qualifies for
overtime compensetion may wish to call attention to that fact.
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5. The overtime rate for & non-exempt employee is not less than
one and one-half times the employee's regular rate of pay, which is
determined by including such additional payments as night differential,
Sunday premium pay, environmental differential or hazard pay, and certain
post differentials (other than foreign). For overtime purposes, a non-
exempt employee is entitled to the higher of the amounts due under
applicable pay laws for each workweek. This means that, when overtime
is worked, the employee's pay must be computed on a weekly basis under
present rules and under FLSA, with the higher amount being paid.
Entitlements will continue to be paid on & biweekly basis. Since it will
take a considerable time to make necessary adJustments in payroll pro-
cedures to accommodate FLSA, for the time being, overtime entitlements
under FLSA in excess of Organization overtime pay will be accumulated
for payment at a later date.
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FROM Chief,|:|

SUBJECT: Overtime Provisions of Fair Labor Standards Act

1. PL 93-259, 8 April 1974, amended the Fair Labor Standards Act
(FLSA) of 1938 and brought all Federal agencies under the Act. The
effective date was 1 May 197hL.

2. The overtime provisions of the Act as amended apply to all
employees who are not designated as exempt. Managers or supervisors who
plan work, assign work, review results, and rate employees are exempt.
Administrative and professional employees, other than clerical and
technical, above GS-8 are in most cases exempt. Most technical employees
above GS-12 are exempt. All clerical employees, including secretaries
(unless supervisors), and adrinistrative, professional and technical
employees up to the grades noted above, unless supervisors, are
non-exempt.

3. All Organization employees have been designated exempt or
non-exempt consistent with the above rules. Employees in the United
States will be individually notified of their designation. While all
employees 1in foreign areas are exempt, even though their position is
non-exempt in nature, upon their return to Headgquarters PCS or TDY they
will be notified of their exempt/ion-exempt designation. A:record of
the designation, and of any subsequent designation in connection with
reassignments, will be placed in the employee's personnel folder at

Headguarters.
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L. Overtime for non-exempt employees must be paid for all hours
actually worked over 40 in a week including any which the employer
suffers or permits to be performed, even though not officially ordered
or approved. Non-exempt employees must be paid for overtime worked;
compensatory time norma;ly y not be substltut . If during a workweek

?Me-{fey;v Aﬂlfrf«?i z'lg 70 ﬁ
At—ﬁon-exemptremployeeiperforms any work in the United States or its f"*

territories, all overtime work performed during that workweek, whether’&
in the United States or in a foreign area, is qualified for overtime
payment under the Falr Labor Standards Act.

5. The overtime rate for a non-exempt employee is not less than
one and one-half times the employee's regular rate of pay, which is
determined by including such additional payments as night differential,
Sunday premium pay, environmental differential or hazard pay, and
certain oost differentials (other than foreign). TFor overtime purposes,
a non-exempt employee is entitled to the higher of the amounts due under
applicable pay laws for each workweek. This means that, when overtime

is worked, the employee's pay must be computed‘on a weekly basis under

present rules and under the FLSA, with the higher amount being paid.

6. An employee who {E‘exemot only because serving in a foreign area
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A will be non-exempt during a period of TDY in our éountry unless the-job
O e @ L Lo,
performed during TDY Is in the exempt category. The eomponent for which

TDY is performed 1s respon51ble for ensuring that any overtlme worked 1is
o o ,;v\

correctly compensated but an employee who knows or presumes that he 1is

non-exempt may wish to call attention to this rTact when reporting for TDY.
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The Executive Exemption applies to managers or supervisors who
plan work, assign work, review results, and rate employees. The
Administrative Exemption and the Professional Exemption apply to most
Agency employees other than clerical and technical. Such employees are
in most cases exempt above GS-08. A1l clerical employees, including
secretaries (except for supervisors) are non-exempt. Most technical
employees (except for supervisors) are non-exempt through GS-12.

A11 Agency employees have been designated exempt or non-exempt
consistent with these rules. While all employees in foreign areas are
exempt, upon their return to headquarters TDY or PCS, they will be given
a written statement of their exempt/non-exempt status. Any work per-
formed by a non-exempt employee regardless of duration, in the United
States or territories, is qualifying for overtime under the Fair Labor
Standards Act, if any overtime is worked at headquarters or in the

foreign area during the week.
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SUBJECT: Overtime Provisions of Fair Labor Standards Act

1. PL 93-259, 8 April 1974, amended the Fair Labor Standards Act
(FLSA) of 1938 and brought all Federal agencies under the act. The
effective date was 1 May 197hk.

2. The overtime provisions of the Act as amended apply to all
employees who are not specifically designated as exempt. Exempt
employees include certain employees in executive, administrative and
professional?positions_and all employees serving in foreign areas.

H_ ' 3. Overtime for nonexempt employees must be paid for all hours

actually worked over 40 in a week‘which the employer "suffers or permits" +*

to be performed. Thus overtime for these employees‘need not be officially

A

ordered or approved.,//"];he superv1sor must not permit nonexempt employees to

L o
::ﬁfh""k report early and perform work or voluntarlly stay after hours to work
4//-” [y without compensatlonf Noneie;n;;% employees must be pald for overtlme
.y —\/// IRYE.XY
L‘% worked; compensatory time“may not be substituted.

L. The overtime rate for a nonexempt employee is not less than one
and one-half timesr the emﬁloyee‘s regular rate of pay ‘which is determined
by including such additional payments as night differential, Sunday
premium pay, environmental differe;ltial or hazard pay, and certain post

differentié,ls (other than foreign). ILLEGIB
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L - 5. A nonexempt employee,: for overtime purposes, is entitled to

Lmder appllcable pay laws A This means

-O{va\%
FLSA with the hlgher amount#QELng paidzh« e b‘?“‘éﬁggs/h'a°‘°~

o 6. Headquarters is currently determining which employees are exempt
and which are nonexempt. When this éetermination has been completed,

11 be notified. This is necesssry since
an employee who is exempt because employed in a foreign area, but who would

be nbnexempt if performing the same Job in our country, would be

nonexenpt during a period of teﬁporary duty in our country. Upem=return

f;Dm_BhfQrﬁign_aneaﬁaaéa&ssignment—to—a—gesifihn in ﬂ“*‘ee&ntrijan
employee will be -desigrated as exempt or nonexempt and 3o -infermed.
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